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(R 2/07)

SUBJECT:  Adoption of Board Order DG-33-06, revisions to ch. MR 809 relating to the
regulation of public drinking water systems

FOR: AUGUST 2007 BOARD MEETING

TO BE PRESENTED BY:
Lee H. Boushon

SUMMARY:

On January [4, 2002, U.S. EPA published National Drinking Water Regulations for Long-Term | Enhanced Surface Water Treatment (LT1); these
changes impact all public drinking water systems using surface water or groundwater under the direct influence of surface water (GWUDI) and serve
fewer than ten thousand (10,000) people. In order to maintain primacy, Wisconsin must adopt all federal requirements under the Safe Drinking
Water Act (SDWA) or have requirements that are equal to or more stringent then the SDWA.

This rulemaking also included revisions to correct minor errors in and updates to the following:
the existing interitn enhanced surface water treatment rule (IESWTR);

the stage 1 disinfection and disinfection byproducts rule (DDBPR),

the tead and copper rule (LCR);

the drinking water public notification rule (PNR);

the radionuclide rule; and

analytical methods.
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Additionally, language was clarified with regard to total coliform rule (TCR) maximum contaminant level (MCL) deterrninations impacting systems
collecting less than 40 samples per month.

On April 11, 2007 public hearings were held, in person, in Madison and by video feed in Eau Claire, Spooner, Milwaukee and Green Bay. No one
attended any of the hearings. The department received comments from the Wisconsin Legislative Council Rules Clearinghouse and one public
comment. All comments have been addressed and incorporated in to the rule order.

RECOMMENDATION: That the Board adopts the proposed rule changes to NR 809.

LIST OF ATTACHED MATERIALS:

No |} Fiscal Estimate Required : Yes Attached
No Environmental Assessment or impact Statement Required Yes D Attached
No D Background Memo Yes Attached
APPROVED:
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State of Wisconsin

CORRESPONDENCE/MEMORANDUM

DATE: July 13, 2007 ‘ FILE REF: July 2007
TO: Natulfal Resources Board
FROM: Scott Hassett - AD/5

SUBJECT: Background Memo — Adoption of amendments to ch. NR 809-Safe
Drinking Water :

WHY THE CHANGE IS BEING PROPOSED AND SUMMARY OF THE RULE

The United States Environmental Protection Agency (USEPA} published amendments to
40 CFR parts 141 and 142. Section 281.17(8) Stats and our primacy agreement with
USEPA require the Department to adopt rules at least as stringent as federal regulations.
These proposed amendments are necessary to assure that the Department’s administrative
rules are consistent with federal regulations.

On January 14, 2002, USEPA published National Drinking Water Regulations for Long-
Term 1 Enhanced Surface Water Treatment (LT1); these changes impact all public
drinking water systems using surface water or groundwater under the direct influence of
surface water (GWUDI) and serving fewer than ten thousand (10,000} people. This
rulemaking will also include revisions to correct minor errors in and updates to the
following:

¢ the existing interim enhanced surface water treatment rule (IESWTR);
the stage 1 disinfection and disinfection byproducts rule (DDBPR);
the lead and copper rule (LCR);
the drinking water public notification rule (PNR);
the radionuchde rule; _

¢ analytical methods; and
Additionally, language has been clarified in regard to the total coliform rule (TCR)
maximum contaminant level (MCL) determinations impacting systems collecting less
than 40 samples per month.
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DESCRIPTION OF POLICY ISSUES/ANALYSIS OF POLICY ALTERNATIVES

In order to maintain primacy, Wisconsin must adopt all federal requirements under the
Safe Drinking Water Act (SDWA) or have requirements that are equal to or more
stringent then the SDWA. In the case of the LT1 regulation there were two alternatives
available for Wisconsin to meet this requirement:

1. Full adoption of the LT1 rule for surface water and groundwater under the direct

influence of surface water (GWUDI) systems with populations of 10,000 or less.
Or,
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2. Amending the state version of the Interim Enhanced Surface Water Treatment
Rule (IESWTR) to apply to all surface water and GWUDI systems.

Alternative #1 required incorporation of rule language that would not be used by any
drinking water systems and would have added confusion in understanding ch. NR 809.
requirements. Only two systems in Wisconsin would fall under the LT1 requirements
and, in reality, the LT1 rule would not apply to either. The first system, Wisconsin
Veterans Home at King will be using all groundwater by the end of 2007. The second
system, Ashland Water Utility, uses an alternative technology (membrane filtration) and
is required to meet standards of the IESWTR by virtue of their plan of operation.
Wisconsin has no systems that are considered GWUDI under the federal regulations.

Alternative #2 changed the application of the IESWTR to all surface water and GWUDI
systems rather than just those serving population of 10,000 and over. This is consistent
with current practice. The requirements of the LT1 were developed based on the
IESWTR, but were modified by USEPA to reduce the burden on small systems. Since
there are no Wisconsin systems to be burdened it was not necessary to promulgate
additional rule language. -

The recommendation was use alternative #2 for meeting the primacy requirement to
adopt rules at least as stringent as the federal rules; that the IESWTR apply to all surface

water and GWUDI systems in Wisconsin.

All the minor errors and additions edits have been identified by USEPA in various
primacy reviews and are required to be completed.

The existing language on non-acute or monthly TCR MCL determination was not clear
and needed elucidation, the actual meaning was not changed.

HOW THE PROPOSAL AFFECTS EXISTING POLICY

Adopting regulations that are at least as stringent as federal drinking water regulations is
consistent with current policy.

HOW THE PROPOSAL AFFECTS THE REGULATED COMMUNITY

The regulated community should not be burdened by anything in this rule package.
There will be clarification of some language and that will help systems understand the
regulations. There are no additional fiscal impacts from this rule change beyond what is
already imposed by federal regulations and state plan approvals. If Wisconsin does not
adopt the proposed change in lieu of the LT1 rule, adoption of the full regulation would
be required. If the full regulation was adopted, the one public water system impacted by
virtue of population will not obtain any monitoring relief since the approval for their
membrane filter plant is as stringent as the IESWTR.



ENVIRONMENTAL ANALYSIS

This rule is a Type III action under s. NR 150.03(6)(b)3.b., Wis. Admin. Code.
Preparation of an Environmental Assessment document is therefore not necessary.

FINAL REGULATORY FLEXIBILITY ANALYSIS
Typically, the Department has little flexibility with drinking water regulations since State

rules can be no less stringent than the federal regulation. Flexibility in the rule will be
used to reduce monitoring costs and complexity wherever possible.

HEARING SYNOPSIS and PUBLIC COMMENTS:

On April 11, 2007 public hearings were held in person in Madison and by video feed in
Eau Claire, Spooner, Milwaukee and Green Bay. No one attended any of the hearings.

The department received comments from the Wisconsin Legislative Council Rules
Clearinghouse. All of those comments have been addressed in the attached order.

The department also received one public comment on the updating of analytical methods.

Paul Junio of Test America Laboratory commented: “While NR809 has a revision
proposed to it, DNR has been unlucky i its timing. EPA released the Methods Update
Rule on March 12, 2007 (MUR), which was after DNR opened NR 809 for comments.
The methods tables contained in the MUR include additional methods that are not
currently a part of NR809, either in the current form or in its revised form. I strongly
encourage the WDNR to incorporate those methods included in the MUR into ch. 809 at
this time.”

Answer: The départment agrees with your comment and has incorporated the March 12,
2007 Methods Update Rule into the applicable tables contained in this order.



Wisconsin Department of Administration
Division of Executive Budget and Finance

DOA-2048 (R10/2000) o
Fiscal Estimate — 2007 Session
' Amendment Number if icable
R Original [J Updated LRB Number o Appl
O Comected O Supplemental Biil Number Administrative Rule Number
NR 809
Subject
Revisions to NR B09 (Safe Drinking Water)
Fiscal Effact
State: [X] No State Fiscal Effect
O Indeterminate
Check columns below only if bill makes a direct appropriation O increase Costs -— May be possible to absorb
or affects a sum sufficient appropriation, within agency’s budget.
[T increase Existing Appropriation [T Increase Existing Revenues OYes []No
[] Decrease Existing Appropriation [0 Decrease Existing Revenues
] Create New Appropriation [0 Decrease Costs
Local: BJ No Local Government Costs '
] indeterminate
1. O Increase Costs 3. [J Increase Revenues 5. Types of Local Governmental Units Affected:
[J Pemissive [ Mandatory {J Pemissive [ Mandatory [J Towns [ Villages [J Cities
2, [] Decrease Costs 4. {7 Decrease Revenues [J Counties [ Others
[J Pemissive [J Mandatory_ B Pemissive [ Mandatory [J School Districts 7] WTCS Districts
Fund Sources Affected Affected Chapter 20 Appropriations
[DePR OFED [OJPRO [ PRS [0 SEG [0 SEGS

Assumptions Used in Arriving at Fiscal Estimate

This rule change allows WDNR regulations to incorporate the remaining USEPA surface water treatment regulations so that WDNR
maintains primary enforcement authority. The requirements of the Long-Term 1 Enhanced Surface Water Treatment (LT1) were
developed based on the Interim Eshanced Surface Water Treatment Rule (IESWTR), but were modified by USEPA to reduce the
burden on small systems.

This packages broadens the state version of [ESWTR to apply to surface water and to groundwater under direct influence (GWUDI)
systems that serve populations of less than 10,000. This is consistent with current practice. The requirements of the LTI were
developed based on the IESWTR, but were modified by USEPA to reduce the burden on small systems.

Fiscal Impact: The rule package updates code citations and corrects errors in order to increase the clarity of ch. NR 809 and to ensure
consistency with federal regulations. Therefore, it has no state fiscal effect. In addition, since it is assumed that there are no
communities with populations less than 10,000 to which these rule changes would apply, this rle package is estimated to have no
fiscal effect on local governments.

Long-Range Fiscal Implications

Prepared By: Telephone No. Agency

Joe Polasek /) 266-2794 Depanment of Natural Resources

AuthorizAd Signm/ Telephone No. Date (mm/dd/ccyy)
A 266-2794 07/1347
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Fiscal Estimate — 2007 Session
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Continued

LRB Number Amendment Number if Applicable
Bill Number Administrative Rule Number
NR 809

Assumptions Used in Arriving at Fiscal Estimate — Continued




Wisconsin Department of Administration
Division of Executive Budget and Finance
DOA-2047 (R10/2000)

Fiscal Estimate Worksheet — 2007 Session
Detailed Estimate of Annual Fiscal Effect

LRB Number Amendment Number if Applicabie
Original 3 updated
{7 Corrected O Supplemental Bili Number Administrative Rule Number
NR 809
Subject

Revisions to NR 809 (Safe Drinking Water)

One-time Costs or Revenue Impacts for State and/or Local Government (do not include in annualized fiscal effect):

Annualized Costs: Annualized Fiscal impact on State Funds from:
A State Costs by Category Increased Costs Decreased Costs
State Operations — Salaries and Fringes $ 3 -
(FTE Position Changes) ( FTE )| (- FTE )
State Operations — Other Costs -
Local Assistance -
Aids to individuals or Organizations -
Total State Costs by Category $ $ -
B. State Costs by Source of Funds Increased Costs Docreased Gosts
GPR $ $ -
FED -
PRO/PRS -
SEG/SEG-S -
State Revenues ggrn;glseée ormd‘:crggga é':ha:i"reﬂfnp'de?'(e‘g" Increased Revenue Decreased Revenue
GPR Taxes tax increase, decrease in license fee, efc.} $ s -
GPR Eamed -
FED -
PRO/PRS -
SEG/SEG-S -
Total State Revenues 3 0 $ - 0
Net Annualized Fiscal Impact
State Local
Net Change in Costs $ 0 $ 0
Net Change in Revenues $ 0 $ 0
Prepared By Telephone No. Agency
Joe Polasek ) 266-279%4 Department of Natural Resources
Authopzed Signatu Telephone No. Date (mm/dd/coyy)
_ m 266-2794 07/13/07
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ORDER OF THE STATE OF WISCONSIN NATURAL RESOURCES BOARD AMENDING,
REPEALING AND RECREATING AND CREATING RULES

The Natural Resource Board proposes an order to amend NR 809.30 (1)(b), NR 809.30(3), NR 809.31(6), NR
809.50(3) Table B, NR 809.542(2)(c)3, NR 809.546(1)(a), NR. 809.725(1) Table F, NR 809.75(4), NR 809.76
(1) (a) and (b), NR 809.76 (2)(a) and (b), NR 809.765 (1), NR 809.80 (3), NR 809.833(3)(b)2., NR
809.833(3)(e), NR 809.833(4)(c), NR 809.833(6)(a) through (d), NR 809.835(2), NR 809.835(3), NR
809.837(7), NR 809.90(4)(b), and NR 809.957, NR 809.959 Appendix A to Subchapter X footnote 7, NR
809.959 Appendix A to Subchapter X footnote 8; to repeal and recreate NR 809.725(1) Table A, and NR
809.725(1) Table B; to create NR 809.53(3) (e) relating to the IESWTR, LT1, DDBP, PN, CCR, radionuclide,
and total coliform rules and updating of analytical methods for public water systems.

DG-33-06

Analysis prepared by Department of Natural Resources

Statutory authority: ss.280.11 and 281.17 (8), Stats.
Statutes interpreted: s5.280.11 and 281.17(8), Stats.

Explanation of Authority: 280.11 - The department shall, after a-public hearing, prescribe, publish and enforce
minimum reasconable standards and rules and regulations for methods to be pursued in the obtaining of pure
drinking water for human consumption and the establishing of all safeguards deemed necessary in protecting
the public health against the hazards of polluted sources of impure water supplies intended or used for human
consumption . . .

281.17(8) - The department may establish, administer and maintain a safe drinking water program no less
stringent than the requirements of the Safe Drinking Water Act, 42 USC 300f to 300j-26.

Related Statute or Rule: There are no related statutes or rules.

Plain Language analysis:

On January 14, 2002, the United States Environmental Protection Agency (USEPA) published National
Drinking Water Regulations for Long-Term 1 Enhanced Surface Water Treatment (LT1); these changes impact
all public drinking water systems using surface water or groundwater under the direct influence of surface water
(GWUDI) and serve fewer than ten thousand (10,000) people.

The LT1 requires small surface water systems serving a population of less than 10,000 to meet strengthened
filtration requirements, The LT1 also requires small surface water systems to calculate levels of microbial
inactivation to ensure that microbial protection is not jeopardized if significant changes are made to disinfection
treatment to aftain compliance with requirements of the Stage 1 Disinfectants and Disinfection Byproducts Rule
(DBPR). The LT1 builds upon the framework established for larger surface water systems in the Interim
Enhanced Surface Water Treatment Rule (IESWTR). The differences between the LT 1 and the IESWTR
essentially are that the LT 1 rule provides longer time frames for reporting filter turbidity exceedences, the state
can waive requirements to develop disinfection profiles for microbial inactivation in response to filter problems,
and under the LT 1 rule the state has flexibility for some requirements in the comprehensive performance
evaluation (CPE) conducted by systems that have significant individual filter problems.

In order to maintain primacy, Wisconsin must adopt all federal requirements under the Safe Drinking Water Act
{SDWA) or have requirements that are equal to or more stringent then the SDWA. In the case of the LTI
regulation there are two alternatives that were considered to meet this requirement:

1. Full adoption of the LT1 rule for surface water and groundwater under the direct influence of surface
water (GWUDI) systems with populations of 10,000 or less. Or,




2. Amending the state version of the Interim Enhanced Surface Water Treatment Rule (IESWTR) to
apply to all surface water and GWUDI systems,

Alternative #1 would have required the incorporation of rule language that would not be used by any drinking
water system and added confusion in understanding ch. NR 809 requirements. Only two systems in Wisconsin
will fall under the LT1 requirements and the LT1 rule will not apply to either. The first system, Wisconsin
Veterans Home at King will be using all groundwater by the end of 2007. The second system, Ashland Water
Utility, uses an alternative technology (membrane filtration) and is required to meet standards of the [ESWTR
by virtue of their plan of operation. Wisconsin has no systems that are considered GWUDI under the federal
regulations. ‘

Alternative #2 changed the application of the IESWTR to all surface water and GWUDI systems rather than just
those with populations of 10,000 and above. This is consistent with current practice. The requirements of the
LTI were developed based on the IESWTR, but were modified by USEPA to reduce the burden on small
systems. Since there are no Wisconsin systems to be burdened it is not necessary to promulgate additional rule
language.

The recommendation to use alternative #2, the application of the IESWTR to apply to all surface water and
GWUDI systems in Wisconsin, was presented for public comment.

This rulemaking includes revisions to correct minor errors in and to update the following:

the existing interim enhanced surface water treatment rule (IESWTR);
the stage 1 disinfection and disinfection byproducts rule (DDBPR);
the lead and copper rule (LCR);

the drinking water public notification ruie (PNR);

the radionuclide rule; and

analytical methods.
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All the minor errors and additions edits have been identified by USEPA in various primacy reviews and are
required to be completed.

Additionally, language is clarified with regard to total coliform rule {TCR) maximum contaminant level (MCL)
determinations impacting systems collecting less than 40 samples per month.

The existing language on non-acute or monthly TCR MCL determination was not clear and therefore needed
elucidation, the actual meaning has not been changed.

Summary and comparison of federal regulations: This rule change will allow WDNR regulations to
incorporate the remaining federal surface water treatment regulations so that WDNR may maintain primacy
(“primary enforcement authority™) for the affected regulation. All the minor errors and additions edits have
been identified by USEPA in various primacy reviews and are required to be completed as a condition of
primacy.

Sumpmary of factual data and analytical methodologies: These changes are required to be adopted by the
department in order to maintain primary enforcement of the federal SDWA. There have been no data or
analytical methodologies used by the department in the development of these changes.

Comparison to other states: Iilinois, lowa and Michigan have modified their rules governing public drinking
water to incorporate the federal LT | rule governing surface water and GWUDI systems serving less than
10,000 people. Minnesota adopts all federal requirements of the SDW A by direct reference. The surrounding
states have a number of small public surface water and GWUDI systems using conventional treatment serving
populations under 10,000 people. The water systems, in the surrounding states, using surface water or GWUDI
sources, not using conventional treatment are evaluated on a case-by-case basis, to determine filter monitoring




requirements using similar procedures as Wisconsin. Therefore, the LT 1 rule does provides some relief in
those states from the monitoring required by the IESWT rule. In contrast, Wisconsin has only two surface
water and no GWUDI systems with populations under 10,000. The first system is the Wisconsin Veterans
Home (WVH) in King, WI. They use conventional surface water treatment for part of their drinking water; by
the end of 2007, WVH in King will be fully served by a groundwater source. The second system, the City of
Ashland water utility, has a membrane filtration plant not conventional treatment, and is required by a DNR
issued plan approval to meet requirements that are at least as stringent as the IESWT rule. Since adding the
additional language of the LT1 rule would not change any requirements for public water systems in Wisconsin,
ch. NR 809 remains consistent with the requirements of the surrounding states.

The minor revisions, corrections and clarifications included in this rule package should serve to bring
Wisconsin’s rule in line with the surrounding states since the requirements of the SDWA are mandatory to
retain primacy.

Analysis to determine affect on small business: The majority of these rule changes are clarification of federal
requirements that are already in existence. The proposed rule changes for surface water and GWUDI systems
will not impact small business, since no small systems will be regulated under them. The addition of USEPA
approved analytical methods may provide laboratories with additional flexibility in analyzing public drinking
water samples.

Affects on small business: The effects of these rule changes are to provide additional flexibility to laboratories
that perform analyses for public water systems. Since there are no small surface water systems or GWUDI in
Wisconsin, the LT1 rule is not necessary to provide monitoring relief for small water systems.

Agency contact person: Lee Boushon, Chief, Drinking Water Systems Section, email:
lee.boushon@dnr state. wi.us telephone: (608) 266-0857.

SECTION 1. NR 809.3¢ (1){b) is amended to read:

NR 809.30 {I){(b) For a system which collects fewer than 40 samples per month, if no more than one
sample, including routine and repeat samples, collected during a sampling-monitoring period is total coliform-
positive, the systemn is in compliance with the MCL for total coliforms.

SECTION 2. NR 809.30 (3} is amended to read:

NR 809.30(3) The water supplier for a public water system shall determine compliance with the MCL
for totai coliforms in subs. (1) and (2) for each monitoring period in which the system is required to monitor for
total coliforms.

SECTION 3. NR 809.31(6) is amended to read:

NR 809.31(6) SANITARY SURVEYS (a) Pubhs All pub]lc water systems shall undergo a sanltary
survey every 5 years FOKECOP d
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J-O—yeas&a&eﬁhmmalﬁamafy—smy The department w1ll rev1ew the results of each samtary survey to
determine whether the existing monitoring frequency is adequate and what additional measures, if any, the
system needs to undertake to improve drinking water quality.



